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The Good, the Bad, 
and the Ugly
The Peculiar Discrimination 
Case of Joes Stone Crabs
by D avid  Sherwyn, 
Melenie J. Lankau, and 
Z ev Eigen
Joe’s tried to be good, but the government said it was bad. 
The result was ugly.
In 1997 a judge  in a district cou rt in South Florida found a nationally famous M iam i Beach restaurant, Jo e ’s Stone Crabs, guilty o f  unintentional 
discrim ination. A t first glance the te rm  
“unintentional discrim ination” sounds 
like an oxym oron. A law -saw y restau­
rant ow ner m ight ask, “how  can the 
law hold m e accountable for discrim i­
nation that I did no t in tend  o r even 
know  about?” Even m ore perplexing 
at first glance is the question, “how  is it 
possible to take steps to  avoid liability 
for doing som ething I did n o t in tend
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to  do or even know  I was doing in 
the first place?” As we relate below, 
the Jo e ’s Stone Crabs story has all 
the elements o f  a business ow ner’s 
w orst nightm are: a governm ent 
agency’s w itch hunt, a judge grossly 
misapplying the law, and a com pany 
that could have taken relatively 
simple steps to avoid unintentional 
discrim ination had it no t been 
caught in a C atch-22 o f  no t know ­
ing that it was doing som ething 
w rong. This article explains the law, 
presents Jo e ’s case, describes w hy we 
believe the judge erred in this case, 
and sets forth suggestions to ensure 
that your com pany is no t the next 
Jo e ’s.
An Unknowing Culprit
A fam ily-ow ned and -operated res­
taurant, Jo e ’s Stone Crabs R estau­
rant is one o f  the great SoBe (South 
Beach) success stories. Established 
86 years ago, it has grow n from  a 
small seafood shack to one o f  the 
top-ten  highest-grossing single-unit 
restaurants in the U nited  States. This 
is impressive considering that the 
restaurant is open only from  m id- 
O ctober to m id-M ay (stone-crab 
season).Joe’s seats 440 patrons, 
serves 1,800 dinners on a busy 
night, and employs 260 people. In 
spite o f  its size and success, em ploy­
ees regard w orking for the com pany 
as being part o f  a large and caring 
family. U nlike m ost o f  the industry, 
it does no t suffer from  high em ­
ployee turnover. In fact, some o f 
Joe’s employees have been w ith  the 
restaurant for m ore than 30 years. In 
addition to the family climate, the 
restaurant attracts trem endous em ­
ployee loyalty because o f  its high 
wages (in the form  o f  tips), generous 
benefits, and a profit-sharing plan.
T he restaurant’s employee- 
friendly atmosphere has been nur­
tu red  by four generations o f  family 
ownership. Joe’s is ow ned by Jo A nn 
Bass, the granddaughter o f  founder 
Joe Weiss, and her stepmother,
Grace Weiss. T he chief operating 
officer is Jo A nn’s son, Stephen 
Sawitz (a graduate o f  the C ornell 
University School o f  H otel A dm in­
istration). O n e  o f  the family’s top 
priorities has been to foster a sup­
portive w ork environm ent for its 
em ployees.Joe’s has also been well 
know n over the years for its com ­
m itm ent to hiring and serving 
people o f  all races, creeds, and reli­
gions— an uncom m on policy w hen 
it opened. Jo e ’s was the first eating 
house on  M iam i Beach, for example, 
to serve and employ African A m eri­
cans. In 1991 Jo A nn Bass received 
an award from the N ational Associa­
tion o f  Businesswomen for m en­
to ring  w om en and m inorities and 
for her service in the community.
Joe’s Hiring Practices
T he governm ent’s case against Jo e ’s 
Stone Crabs is one o f  hiring dis­
crim ination. Therefore, let us review 
the restaurant’s em ploym ent situa­
tion. Because it closes each summer, 
Joe’s engages in a mass h iring  session 
each fall w ith  a process that is no t 
complex. Servers w ho w orked the 
previous season are rehired if  they 
wish to re turn  and if  Joe’s wishes to 
reemploy them . As we w rote above, 
Joe’s prides itself on its low  turnover, 
and thus the vast m ajority o f  its 
employees returns to the restaurant 
each year. Still, there are a few server 
spots to fill at the beginning o f  each 
season.
Joe’s fills these rare openings by 
engaging in w hat it refers to  as a roll 
call. O n  the second Tuesday in O c ­
tober all interested applicants report 
to Jo e ’s for an interview. T he hiring 
staff evaluates applicants in the indi­
vidual interview  on the following 
four criteria: “appearance, attitude, 
articulation, and experience.” Since 
1992 applicants must also dem on­
strate their ability to lift and carry a 
loaded tray. T he roll call is widely 
know n about in the restaurant com ­
munity, bu t Jo e ’s sometimes adver-
The U.S. government sued 
Joe’s Stone Crabs even though 
no employee or applicant 
had filed a discrimination 
complaint against Joe’s.
tises in  the M iam i Herald and other 
newspapers. In a typical year 100 or 
so applicants attend the roll call. 
Significantly, from 1986 to 1990 
only tw o or three w om en were 
am ong those w ould-be employees. 
As it happened, Joe’s did no t hire 
any o f  those w om en during that 
time.
T he fact that no w om en were 
hired attracted the federal 
governm ent’s attention. In June 
1991 the governm ent sued Joe’s 
Stone Crabs because, according to 
the Equal Em ploym ent O p po rtu ­
nity Com m ission (EEO C), the res­
taurant discrim inated against 
w om en w hen hiring servers. It is 
w orth  no ting  that this lawsuit orig i­
nated from  a com m issioner’s charge, 
w hich means no employee or appli­
cant had filed a com plaint against 
Jo e ’s. N o t only did no individual 
com plain against Jo e ’s, bu t the 
cou rt’s ow n finding was that Jo e ’s 
did no t in tend to discriminate. N ev­
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ertheless, the court held Jo e ’s guilty 
o f  un intentional discrim ination. T he 
court case cost Jo e ’s over $1 m illion 
in  a ttorney’s fees, plus $200,000 in 
damages for five w om en. Four o f  
those w om en never even applied for 
a jo b  at Jo e ’s. N o t only that, now  
Jo e ’s m ust deal w ith  the E E O C  and 
the court telling it how  to run  its 
business.
Unintentional Discrimination?
Let us review how  Jo e ’s ended up in 
such a situation. T he law recognizes 
tw o kinds o f  em ploym ent discrim i­
nation, one is called “disparate treat­
m en t” and the other, “adverse im ­
pact” (also sometimes referred to as 
“disparate im pact”). Disparate treat­
ment occurs w hen  an employer in ­
tentionally bases an em ploym ent 
decision on  one o f  the seven pro­
tected classifications: (1) race,
(2 ) sex, (3) religion, (4 ) national 
orig in , (5) color, (6) age, or 
(7) disability.1 By contrast, adverse 
or disparate impact refers to  “un in ­
tentional discrim ination,” w hich 
occurs w hen a com pany’s policy or 
practice that is neutral on its face 
has a disproportionate effect on one 
or m ore protected classes.
Adverse im pact is best explained 
in  the context o f  Griggs v. D uke  
Power Co., the progenitor case that 
established adverse im pact as a cause 
o f  action.2 In 1970 the D uke Power
1 T hese are the  classifications p ro tec ted  by T itle  
V II o f  the  C ivil R ig h ts  A ct o f  1964, Pub. L. N o. 
88-352 , 78 Stat. 253 (codified as am ended at 42 
U .S .C . §2000e-§2000el7 ); the  Age D iscrim ina­
t io n  in  E m ploym ent Act, Pub. L. N o . 90-202 at 
15, 18 Stat. 602 (1967) (codified as am ended  29 
U .S .C . §621-634  (1994 & Supp. I 1995))
(ADEA); and  the  A m ericans w ith  Disabilities 
A ct, Pub. L. N o. 1 0 1 -3 3 6 ,1 0 4  Stat. 327 (1990) 
(codified as am ended  at 42 U .S .C . §§12101­
12213) (ADA)— all federal statutes. C erta in  states, 
counties, cities, and o th er m unicipalities have 
passed laws pro tec ting  classifications such as 
sexual o rien ta tio n  and family status.
2 Griggs v. D uke Power Co., 401 U.S. 424 (1970). 
T h e  case is explained at greater leng th  in: Jo h n  P. 
K ohl, “ Personnel D ecisions: H o w  to  Avoid 
D iscrim ination  Charges,” Cornell H otel and 
Restaurant Adm inistration Quarterly, Vol. 24, N o . 3 
(N ovem ber 1983), pp. 86—92.
Com pany in  N o rth  Carolina re­
quired employees to have a high- 
school diplom a to be eligible for a 
prom otion. This policy, w hile neu­
tral on  its face (i.e., it did no t single 
ou t a protected class), was found to 
have had an adverse im pact on 
African-Am erican employees. T he 
reason was that 36 percent o f  the 
w hite population in N o rth  Carolina 
had high-school diplomas, while 
only 12 percent o f  the state’s 
African Americans had graduated 
from high school.
In deciding this case the U.S. 
Supreme C o urt first exam ined 
D uke Pow er’s motives and held that 
the com pany did no t in tend to dis­
criminate. Nevertheless, the court 
held that despite the fact that C o n ­
gress never addressed unintentional 
discrim ination in the statute or in 
the legislative history, the law does, 
in fact, prohibit such conduct. Thus, 
the court held that the em ployer has 
the responsibility o f  ensuring that 
any specific criterion  for em ploy­
m ent or prom otion does no t have 
the effect o f  excluding all or sub­
stantially all employees or applicants 
in any protected class. T he excep­
tion  to this principle may occur if  
the employer can prove that the 
policy or practice is a “business 
necessity.”3 N o te  that the Civil 
R ights Act o f  1991 codified the 
Griggs holding and made adverse 
im pact part o f  federal statute.
Since the Griggs case, few 
adverse-im pact cases have gone to 
trial relative to the m uch larger 
volum e o f  disparate-treatm ent 
claims that have m ade it to the 
courtroom . This makes sense since 
the initial burden on  plaintiffs 
alleging intentional discrim ination 
is fairly easy to satisfy, whereas the 
burden on adverse-im pact plaintiffs
3 W ith  regard to  h iring , the  em ployer m ust 
show  that its h iring  criteria  are “ bona fid e  occu ­
pational qualifications” (B FO Q s). C o u rts  have 
defined such criteria narrowly. See: Kohl, 
pp. 91 -92 .
is m uch m ore cum bersom e.4 Spe­
cifically, to establish a prima facie case 
o f  adverse im pact plaintiffs must:
(1) dem onstrate a statistical disparity 
betw een the p roportion  o f  the pro­
tected class in  the available labor 
pool and the p roportion  o f  that 
protected class the em ployer hired;
(2) identify the specific em ploym ent 
practice alleged to be the cause
o f  the statistical disparity;5 and
(3 ) show the causal nexus betw een 
that em ploym ent practice and the 
disparity.6
Applying Law to Joe’s Facts
T he E E O C  alleged that Jo e ’s in ten­
tionally and unintentionally dis­
crim inated against w om en. After 
exam ining the evidence, the court 
concluded that Jo e ’s did no t in ten ­
tionally discriminate. This finding is 
significant. It means that the court 
exam ined all evidence o f  potential 
bias against w om en presented by the 
plaintiffs (the E E O C ) and con­
cluded that the plaintiff could not 
sustain its burden o f  proving that 
Jo e ’s intentionally took  any actions 
singling ou t w om en. T he cou rt did 
find, however, that Jo e ’s was guilty 
o f  unintentional, adverse-im pact 
discrimination.
To prove adverse im pact the 
E E O C  had to  satisfy the three-step
4 To establish a prima facie case o f  disparate 
trea tm ent, employees need  only show  that:
(1) they  are m em bers o f  a p ro tec ted  class;
(2) they  w ere qualified for the  position;
(3 ) they w ere “m istreated” by th e ir em ployer 
o r po ten tial em ployer; and (4 ) employees w ho 
do n o t be long  to  that p ro tec ted  class w ere n o t 
m istreated. Em ployees establishing a prima facie 
case do n o t have to provide any evidence o f  
discrim ination . See: M cD onnell Douglas v. Green, 
411 U.S. 792 (1973).
5 C ourts have recognized that this e lem ent
encompasses b o th  “ n eu tra l” h iring  criteria , like 
the  requ irem en t o f  a h igh -schoo l dip lom a in 
Griggs, as well as “ subjective practices o f  discre­
tionary  nature.” See: Watson v. Fort Worth B ank & 
Trust, 487 U S . 977 at 9 90 -91  (1988).
6 Wards Cove Packing Co. v. A tonio, 490 U.S. 642,
656—58 (1989). For a discussion o f  the  Ward's 
Cove decision, see: A rth u r J. H am ilton , “T h e  
N ew  E E O  E nv ironm en t,” Cornell H otel and 
Restaurant Adm inistration Quarterly, Vol. 31, N o . 1 
(May 1990), pp. 124-129 .
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test outlined above. First, it had to 
show that there was a statistical dis­
parity betw een the num ber o f  male 
and female servers at Joe’s. Second, 
the E E O C  had to identify “the em ­
ploym ent practice alleged to be the 
cause o f  the disparity.” Finally, the 
governm ent had to prove that the 
policy in  question “caused the ex­
clusion o f  applicants for jobs and 
prom otions because o f  their m em ­
bership in a protected group.”7
In proving statistical disparity, 
courts typically com pare the gender 
ratio o f  those hired against that o f  
those w ho applied. If the hiring rate 
for w om en is less than 80 percent o f 
the h iring  rate for m en, the plaintiff 
can proceed. If  not, the defendant 
prevails. In that critical period o f 
1986 to 1990 Jo e ’s hired 108 ser­
vers, none o f w hom  were wom en. 
Applicant-flow data available for 
that period  indicated that perhaps 
3 percent o f  the applicants were 
female. In the five-year period after 
the E E O C  charge was filed (1991— 
1995), by contrast,Joe’s hired 88 
servers, 19 o f  w hom  were female 
(21.6 percent). Applicant-flow data 
for that period  indicated that ap­
proximately 22 percent o f  the appli­
cant pool was w om en. If  the court 
used the applicant pool as the ap­
propriate proxy the E E O C  w ould 
have failed to establish a p r i m a f a c i e  
case and Jo e ’s w ould have prevailed. 
T hat is no t w hat occurred, however.
T he court instead rejected the 
applicant-pool data as the po in t o f  
com parison for those hired against 
those w ho applied. T he court de­
cided instead that the num ber o f  
female applicants for server positions 
at Jo e ’s was skewed and that alter­
nate data should be used. Em ploying 
1990 census data the court arrived 
at a figure o f  31.9 percent to  repre­
sent the percentage o f  available and 
qualified female table servers in
7 E E O C  v. Joe's Stone Crabs, Inc .,9 6 9  F.Supp. 
727 at 736, 738 (S.D.F.L. 1997).
M iami Beach. Statistical analyses 
com paring the num ber o f  w om en 
hired as servers to this standard o f  
31.9 percent revealed statistical dis­
parities in Jo e ’s h iring  for the two 
periods o f  1986 through 1990 and 
1991 through 1995, as well as for 
the two periods com bined. Because 
the court held that the difference in 
the hiring rate was statistically sig­
nificant, the E E O C  had satisfied the 
first step o f  the p r im a  f a c i e  case.
T he next step, according to the 
court, was to identify the policy or 
practice that caused the disparity.8 
H ere the court singled ou t w hat it 
referred to as Joe’s “undirected and 
undisciplined delegation o f  hiring 
authority” to subordinate staff. T he 
court found that the restaurant’s 
m anagem ent failed to develop uni­
form , gender-neutral guidelines for 
interviewers. T he  four criteria (ap­
pearance, attitude, articulation, and 
experience) were no t defined or 
standardized, according to  the court, 
and interviewers failed to in terpret 
and apply them  consistently.
T he final step in proving a case o f  
disparate im pact is to establish a 
causal connection betw een the em ­
ploym ent practice and the statistical 
disparity. T he E E O C  created a caus­
ative link by using various witnesses’ 
testim ony about Joe’s reputation as a 
“m ale-server type” establishment. 
This reputation was viewed by the 
court as causing qualified w om en to
8 T h e  co u rt stated: “ H aving show n a disparity
in  the  h iring  o f  w om en and an em ploym ent
practice w hich  could  account for the disparity,
the  rem ainder o f  the  E E O C ’s case becom es one 
o f  causation. T h a t is, does Jo e s  und irec ted  and 
undisciplined delegation o f  h iring  au tho rity  
cause the  disparity betw een  the  num b er o f  
w om en hired  as servers and the  num b er o f  
w om en available, or are forces outside the  h iring  
process— such as a deterio ra ting  neighborhood , 
low  tu rnover, o r the  heavy lifting required  o f  
servers— to blame? To prevail on  this question, 
the  E E O C  must provide statistical evidence ‘o f  a 
k ind  and degree sufficient to  show  that the  
practice in  question  has caused the exclusion o f  
applicants for jobs and prom otions because o f  
th e ir m em bership  in  a pro tected  group.’” Id. at 
739 (citing Watson, 487 U.S. at 994).
Employers must ensure that 
any specific criterion for 
employment or promotion 
does not have the effect of 
excluding all or substantially 
all employees or applicants 
in any protected class.
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remove themselves from the true 
applicant pool at the annual roll calls. 
T he court also accepted the E E O C ’s 
claim that the restaurant’s reputation 
explained how  the undirected and 
undisciplined delegation o f  hiring 
authority  produced the disparate 
im pact in the hiring o f  female 
servers.
Illogical and Incorrect
We can only conclude that m anage­
m ent and legal counsel for Jo e ’s were 
stunned by this outcom e because we 
find this holding to be bo th  illogical 
and incorrect. R elying on question­
able evidence, to rtured  logic, and a 
m isunderstanding o f  the law, the 
court held that the E E O C  m et the 
three-step test to prove adverse im ­
pact. Below, we exam ine the first 
and third elements o f  the prima facie 
case and explain w hy this judge 
erred.
Skew ed statistical analysis.
T hroughout the trial the E E O C  and 
the judge placed critical emphasis on 
specific witnesses’ testim ony as de­
scriptive o f  a reputation that Jo e ’s 
did no t hire female servers. Indeed, 
the judge used Grace Weiss’s ow n 
testim ony as evidence that male 
servers were preferred over females. 
W h en  asked if  she had an explana­
tion for the lack o f  female servers, 
Weiss stated:
In sp ite  of the fa c t tha t the  res tau ­
rant has been run p redom ina te ly  
by  fem a les  (m yse lf and m y d a u g h ­
te r) fo r the past 45 years, we have 
a lw ays had m ostly  m ale servers.
W e have a m ixture  of young and 
o ld ; b lack , w h ite , and O rienta l 
w a ite rs; and  o cca s io n a lly  fem ale  
servers. I ca n n o t exp la in  the 
p re d o m in a n ce  o f m ale servers, 
bu t p e rhap s  it has to do w ith  the 
ve ry  heavy trays to be ca rried , 
the  a m b ie n ce  o f the  restaurant, 
and the  ex trem e ly  low tu rnover 
in se rve rs .9
T he judge pounced on  the fact 
that Weiss m entioned the restau­
ran t’s am bience as a possible expla­
nation for the lack o f  female servers. 
To make m atters worse, Jo e ’s inex­
plicably presented a restaurant ex­
pert w ho testified that the European 
m odel o f  restaurants featured all 
male servers. T he judge then  cited a 
N ew  York Times article w hich stated 
the same thing. In addition, the 
restaurant’s maitre d ’ testified that 
males traditionally filled the roles o f 
servers and host. Finally, a m anager 
stated that having a predom inantly 
male wait staff did no t strike him  as 
being strange. Based on  this slender 
thread, the judge concluded: “Jo e ’s 
sought to emulate O ld  W orld tradi­
tions by creating an am bience in 
tuxedo-clad m en serv[ing] its dis­
tinctive m enu.” 10 This conclusion, 
however, is irrelevant because it 
contradicted the ju d g e ’s own earlier 
holding that Joe’s did no t in ten tion­
ally seek to discriminate. A business 
that seeks to  create a tradition by 
using all male servers w ould be 
guilty o f  disparate treatm ent. B e­
cause the judge  held that Jo e ’s did 
no t intentionally discriminate, the 
ju d g e’s conclusion regarding the 
tradition is misplaced. To Joe’s disad­
vantage, however, the judge relied 
heavily on this conclusion to de­
velop the bizarre statistical-disparity 
test in step one.
D eterm in in g  the p o o l. N ext, 
the judge ruled that Jo e ’s reputation 
“caused many eligible female food 
servers no t to attend the annual roll 
call, considering it a waste o f  time.” 
Based on that conclusion the court 
found the applicant pool to be an 
invalid indicator o f  potential dis­
crim inatory effects on w o m en .11 For 
this reason, the court tu rned  to the 
available labor force as the appropri­
ate pool against w hich to  judge.
This divergence from  typical 
adverse-im pact procedures raised 
the question o f  how  to determ ine 
w hat constitutes the available labor 
pool. T he E E O C  argued that 41 
percent o f  the servers w orking or 
living in M iam i Beach constituted 
the available w ork force. T he expert 
witness for Jo e ’s on this m atter, Dr. 
M cClave, argued that this figure was 
inaccurate because it w ould be un ­
realistic to equate servers w orking 
in diners w ith  those em ployed in 
high-end restaurants. M cClave then 
explained that the cou rt should, 
for example, focus only on servers 
w ho earned betw een $25,000 and 
$49,000 per year as a m ore accurate 
representation o f  the servers looking 
for w ork at Jo e ’s.12 M cClave testified 
that while such a proxy w ould re­
duce the percentage o f  w om en in 
the labor pool to 31.9 percent, it 
still did no t reflect the restaurant’s 
distinctive operation. Jo e ’s is a high- 
end restaurant whose servers are, 
indeed, well com pensated. T hey 
must do difficult w ork for that 
m oney— carrying heavy trays and 
tu rn ing  tables several times each 
night. In m ost o ther h igh-end  res­
taurants the servers neither carry 
trays no r strive for rapid table turns.
T he court dismissed those argu­
m ents and adopted instead the in­
com e data set forth  by the E E O C  as 
an appropriate proxy for “ available 
labor po o l” to measure Jo e ’s hiring. 
T he decision to use this proxy in 
lieu o f  the actual applicant-flow data 
was solely attributed to the cou rt’s 
declaration that Jo e ’s had a negative 
reputation (for w om en servers). Flad 
the court used the typical com pari­
son o f  those hired against those w ho 
applied, the E E O C ’s claims w ould 
have been dismissed. This is because 
(1) betw een 1986 and 1990 there 
were no t enough w om en applicants
'>[d. at 731-32.
111 Id. at 732. 
" I d .  at 733.
12 T his figure reflected the  incom e range for 
J o e ’s servers w ith  at least one year o f  experience.
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to  perm it a statistically valid finding; 
and (2) betw een 1991 and 1995 the 
percentage o f  w om en hired was 
almost exactly equal to the percent­
age o f  w om en w ho applied.
Which Hiring Policy?
We believe the decision is also de­
fective because the court was unable 
to p inpoin t a h iring  policy that 
caused an adverse im pact on 
w om en. T he  court accepted the 
E E O C ’s identification o f  a policy 
that did no t and could no t have 
caused the disparity. T he cou rt’s 
opinion, in fact, contains nothing 
showing that the roll-call h iring 
policy caused the disparity betw een 
male and female servers. Instead, 
the percentage o f  w om en w ho 
were hired is almost identical to 
the percentage o f  those w ho applied 
(an outcom e that usually is w ith in 
the bounds o f  law). D espite this fact, 
the court found that the open roll- 
call policy was at the root o f  the 
problem .
We contend that the court again 
misapplied the law and m ade un ­
substantiated leaps o f  logic, in the 
following ways. First, as occurred 
w ith  its decision no t to use the ap­
plicant pool as the appropriate h ir­
ing proxy, the court invoked the 
concept o f  in ten t (that is, that Jo e ’s 
in tended to discriminate). T he court 
did this by citing Grace Weiss’s 
statem ent that the restaurant was o f 
the “m ale-server type” and no ting 
that the general m anager “candidly 
adm itted that it never occurred to 
him  that som ething m ight be w rong 
w hen  108 positions were filled se­
quentially w ith male applicants be­
tw een 1986 and 1990.” Such state­
m ents have no probative value 
because they do no t answer the 
question o f  w hether the hiring 
policy caused the disparity betw een 
the num ber o f  employees w ho ap­
plied and the num ber that were 
hired. M oreover, the statements
once again confuse the issue because 
the court had already concluded 
that there was no in tent to discrim i­
nate. Thus, the general m anager’s 
state o f  m ind is irrelevant.
T he court concluded that Jo e ’s 
hiring policy caused the disparity 
betw een male and female applicants 
by constructing an argum ent that 
we find absurd. T he  court stated 
that the E E O C  could no t prove its 
case based on num bers alone: “Even  
substantial statistics, however, do not 
suffice when standing alone” [emphasis 
added]. T he Supreme C o u rt has 
cautioned that “their usefulness 
depends on all o f  the surrounding 
facts and circumstances.”13 T he 
E E O C ’s only evidence, however, 
was the num bers it presented. W ith ­
out any evidence o f  causation, the 
court simply assumed this vital ele­
m ent w ithout any basis, writing: 
C erta in ly  the s ta tis tics  presented  
in th is case, m ost no tab ly  the  
s ta tis tics  for the five-year p re­
cha rge  pe riod  du ring  w h ich  not 
one fem ale food server was hired, 
are substantia l and persuasive.
They su p p o rt the in ference that 
the restauran t’s unc ircum scribed  
de legation  of hiring caused the  
d isp rop o rtio na te  exclusion of 
w om en from  server p o s ition s .14 
If  statistics alone do no t suffice, 
then stating w ith ou t support that 
such statistics create an inference o f  
causation is no t a sound basis for a 
finding against the defendant. Again, 
the only additional “support” for the 
causal link betw een the delegation 
o f  hiring authority  and the adverse 
effect on w om en servers is the state­
m ent made by Weiss. H er statem ent, 
therefore, was the only available leg 
on  w hich the court could build its 
precariously balanced opinion.
In addition, the inference that the 
delegation o f  h iring  caused the “dis­
proportionate exclusion o f  w om en
13 Id  at 739 (citing International Brotherhood o f  
Teamsters v. U .S ., 431 U.S. 324 at 339-40  (1977)).
14 Id.
We consider the finding of 
adverse impact to be both 
illogical and incorrect— in part 
because the court was unable 
to pinpoint a hiring policy that 
caused an adverse impact on 
women.
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from  server positions” is easily con­
tested. In the tim e period that the 
court identifies, only two or three 
w om en applied for positions each 
year. Since few w om en applied, the 
fact that Jo e ’s did no t hire them  
does no t provide an inference re­
garding the hiring policy. Instead, it 
simply shows that w om en did no t 
happen to apply during the years in 
question. T he question that the 
statistical evidence does no t answer 
is w hy w om en did no t apply in the 
first place. T he answer could have 
been the w eight o f  the trays or the 
fact that South Beach was consid­
ered to be an unsafe neighborhood 
in  the late 1980s. B ut it also could 
have been that Jo e ’s had a reputa­
tion for h iring  only men.
Taking in to account the first two 
possible answers above should ab­
solve Jo e ’s o f  liability. Jo e ’s is no t 
guilty o f  discrim ination if  w om en 
chose no t to apply for jobs because 
o f  the type o f  w ork or the neigh­
borhood. T he m atter o f  reputation 
is m ore intricate. T he interesting 
questions are w hether Jo e ’s is re­
sponsible for its reputation and, if  
so, w hether a reputation qualifies as 
the policy or practice that causes an 
adverse impact.
T he  court sidestepped those 
matters by using the restaurant’s 
unsophisticated hiring policy as 
guise for assessing liability based on 
reputation. T he fact that this was a 
guise is evidenced by the m ethod 
used to assess damages. If  the policy 
caused a hiring disparity, then  the 
injured parties w ould have been 
those w ho  applied for jobs but were 
tu rned  dow n. This group included 
exactly one person (who did no t 
make a com plaint). Instead, the 
court assessed damages to those 
theoretical individuals w ho w ould 
have applied for w ork bu t were 
scared off by Jo e ’s reputation. O bvi­
ously, the court believed that Jo e ’s 
should be held liable for its reputa­
tion, although it did no t affirma­
tively state such a holding.
T he case is under appeal as we 
w rite. If  the co u rt’s ruling holds, we 
see several issues that must be re­
solved for owners and managers.
For example, is it possible for an 
employer to gain a reputation for 
discrim ination w ithou t that being 
the fault o f  the employer? If  so, is it 
possible for such a reputation to 
exist w ithou t the em ployer’s 
knowledge? O n  the one hand, 
could an employer be held liable 
for a reputation that it did no t ac­
tively create bu t knew  about? O n  
the other, could an employer be 
held liable if  it did no t even know  
o f the reputation’s existence? Fi­
nally, w hat steps, if  any, could an 
employer take if  it had an un ­
w anted reputation for discrimina­
tion? All o f  these questions are 
interesting and terrifying for 
employers.
Caution in Hiring
T he Jo e’s case w ould have been 
helpful if  it had answered or at least 
addressed the questions regarding 
the effect o f  reputation. A lthough 
that did no t occur, the case does 
provide guidance for employers.
T he most im portant advice is to err 
on the side o f  caution in hiring 
policies and procedures. C ourts and 
the E E O C  seem to do w hat they 
can to adapt the law to the circum ­
stances surrounding different em ­
ployer situations. As occurred in 
Jo e ’s, courts may employ statistics to 
prove discrim ination if  they can 
identify any policy that is no t de­
fensible, even if  that policy does no t 
directly cause the negative impact 
on the protected class o f  people. 
Essentially, w hat this means is that 
an employer m ight best th ink o f  
adverse im pact as im posing a strict 
liability standard. If  there is a statis­
tical disparity w ith in a com pany’s 
w ork force, the employer should
find some way to correct it. This 
poses potential difficulties for indus­
tries and professions w ith  tradition­
ally low  num bers o f  one or m ore 
protected classes. Employers should, 
therefore, at least take these four 
steps to prevent adverse im pact 
problems:
(1) Conduct periodic audits o f your 
human resources. An H R  audit 
is an exam ination o f  the effec­
tiveness o f  your com pany’s use 
o f  hum an resources. W hile an 
audit is typically designed to 
assess many different aspects 
o f  the hum an-resources- 
m anagem ent system, it can also 
focus on the com pany’s ability 
to  include and manage diver­
sity. T he  following pieces o f  
inform ation are im portant for 
this purpose:
• an analysis o f  turnover rates 
for the organization, per 
jo b  class, or per type o f 
employee (i.e., w om en, 
people o f  color);
• the total num ber o f  women, 
m inorities, disabled indi­
viduals, and people over 40 
em ployed by the organiza­
tion and also separately for 
each jo b  class. (N ote: D o 
not ask this inform ation o f 
jo b  candidates bu t only o f 
employees. D enying som e­
one a jo b  based on  their 
being a part o f  a protected 
class is in tentional discrimi­
nation or “disparate treat­
m en t” ; the em ployer’s 
know ledge o f  the appli­
cant’s protected-class status 
may provide sufficient basis 
for a court to infer dis­
crim inatory intent.);
• An exam ination o f  
w hether jo b  classifications 
break along protected-class 
lines (e.g., all the servers 
are w om en, bu t the m an­
agers are men); and
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• Feedback from protected- 
class employees regarding 
any perceived barriers to 
m oving into different posi­
tions in the organization.
(2) Consider conducting a utilization  
analysis. A utilization analysis is 
required by businesses that 
have affirmative-action (AA) 
plans. Organizations must sub­
m it their reports to the D e­
partm ent o f  Labor’s Office for 
C ontract Com pliance Pro­
grams (O FC C P). This practice 
may also be useful for com pa­
nies that do no t have an AA 
program , because it may help 
highlight potential areas w here 
protected-class m em bers are 
underrepresented. T he analysis 
involves a com parison o f  the 
percentage o f  persons from 
protected classes w orking in an 
organization to the percentage 
o f  those same protected classes 
in the available labor market. 
T he O F C C P  offers guidelines 
regarding how  to determ ine 
the figures for the available 
labor m arket such as using 
“qualified workers in  the labor 
m arket from w hich you re­
cru it” as your standard.
(3 ) Exam ine the company’s selection 
tools and hiring criteria. Ensure 
that selection tools are fairly 
and consistently im plem ented 
across all applicants. Avoid 
subjective hiring criteria—  
especially w hen delegating 
hiring authority to subordi­
nates. Use structured in ter­
viewing techniques to reduce 
interview er bias.15 Be sure to 
provide interviewers w ith  spe­
cific, objective h iring criteria on 
w hich to evaluate candidates.
15 F or exam ple, see: Tony Sim ons, “ In terv iew ing  
Job A pplicants— H o w  to  G et Beyond First 
Im pressions,” Cornell H otel and Restaurant A d m in ­
istration Quarterly, Vol. 36, N o . 6 (D ecem ber 
1995), pp. 21 -27 .
Provide definitions o f  the cri­
teria and the rating scales. E n­
sure consistency o f  understand­
ing o f  the definitions and the 
m ethod to quantify the in ter­
view  across raters. If appear­
ance is germ ane to the position 
(e.g., sales, servers), make sure 
that the appearance criteria are 
described in  gender-neutral 
term s and span across any and 
all protected classes. (For ex­
ample, do no t describe po ten­
tially w orthy candidates as 
m acho or masculine.)
(4 ) Take steps to promote a positive 
reputation. This appears to  be 
a key lesson from  Jo e’s. Be p ro­
active and conduct inquiries 
w ith customers, employees, and 
potential applicants about your 
organization’s reputation in  the 
com m unity. Be sure to pro­
m ote your organization as an 
“equal opportunity  em ployer” 
w henever possible (e.g., in 
recruitm ent advertisements and 
prin ted  inform ation about the 
company). T he Jo e’s court re­
peated in its opinion the im ­
portance o f  grabbing any avail­
able opportunity  to clarify for 
the public that “ [the employer] 
is an equal opportunity  em ­
ployer.” Jo e ’s was held liable 
partially for missing public 
opportunities to repudiate its 
reputation for hiring only 
m en .16
W ith  these steps as a starting 
point, and a wariness o f  potential 
liability ranging from  thousands o f  
dollars to the millions as an addi­
tional incentive, employers will be 
m ore prepared to avoid the seem ­
ingly unavoidable— liability for u n ­
intentional discrimination. CQ
16 T h e  co u rt specifically p o in ted  to  the  fre­
q u en t m edia a tten tion  Jo e ’s received, and the  roll 
call itself as opportun ities in w h ich  Jo e ’s m anage­
m en t should have stated that Jo e ’s is an “ equal 
o p p o rtu n ity  employer.” Id. at 741.
Joe’s was held liable partially 
for missing public opportuni­
ties to repudiate its reputation 
for hiring only men.
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